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def endant - appel | ee as Forever Living Products International, Inc.
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the caption noted above nobst accurately lists the defendants-
appellees in this case.



Law O fices of WIliam R Hobson Tenpe
by WIlliam R Hobson
and
Counters & Koel bel, P.C Tenpe
by Kevi n Koel bel
Li sa Counters
and
G| Shaw, Attorney and Counsel or at Law Yar nel |
by G| Shaw
Attorney for Appellants

Quarl es & Brady Streich Lang Phoeni x
by Robert E. M les
Edwi n B. Wi nscott
Kevin D. Quigley
Attorneys for Appellees

J ONES, Chief Justice
Facts and Procedural History

11 This is a case of alleged wongful termnation.
Def endants Rex and Ruth Maughan own Maughan Ranches, a Yavapai
County property, |leased to the Maughan’s corporation, Al oe Vera of
Anmerica, Inc. The enpl oyees, plaintiffs B.J. and Nancy Logan,
owners of a separate parcel of real property, maintain they were
di scharged by Rex Maughan for not selling their property to himat
the price he denmanded. On nmotion by the defendants, the trial
court dism ssed the Logans’ wongful discharge action for failure
to state a claim under the Arizona Enploynent Protection Act

(AEPA), Ariz. Rev. Stat. Ann. (A RS.) § 23-1501 (1995 and Supp.
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2001). The court of appeals affirmed in a nmenorandum deci sion
This court granted review and now vacates t he deci sion of the court
of appeals and reverses the dism ssal by the trial court. W have
jurisdiction based on article VI, 8 5(3), of the Arizona
Consti tution.

12 Wien a notion to dismss for failure to state a claimis
granted, review on appeal necessarily assunmes the truth of facts
alleged in the conplaint. Donnelly  Constr. Co. V.
Qberg/ Hunt/ Gl leland, 139 Ariz. 184, 186, 677 P.2d 1292, 1294
(1984); Parks v. Macro-Dynam cs, Inc., 121 Ariz. 517, 519, 591 P.2d
1005, 1007 (App. 1979) (“A Rule 12(b)(6) notion to dismss for
failure to state a claim which assunes the conplaint’s all egations
are true, attacks the Ilegal sufficiency of the conplaint”)
(citation omtted). The factual allegations are summarized bel ow.
13 Rex Maughan hired B.J. Logan in 1994 to work as a cowboy.
He also hired Nancy Logan to work on an as-needed basis.? The
Logans owned a parcel of property on State Route 89 in Peeples
Val | ey, Yavapai County. Approxinmately June 19, 1996, the Pl anning
and Zoni ng Board of Yavapai County granted the Logans a speci al use
permt to develop part of their land as a “m ni-storage” garage.
14 Rex Maughan is the sole or ngjority stockhol der of Al oe

Vera of Anerica, Inc. In addition to the Al oe Vera busi ness, Rex

2The conpl ai nt does not specify the type of work she was hired
to perform
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Maughan invests in real property. Ronald Walker is a real estate
agent who represents Rex Maughan. Approxinmately August 1, 1996,
Wal ker net with the Logans to informthem that Maughan wanted to
buy the Peeples Valley property.

15 The Logans initially stated that they were not interested
in selling, but later agreed to entertain an offer. The parties
were unable to conme to terns regarding a sale or trade, though the
Logans offered to sell the property to Mughan for $550, 000.
Approxi mately Novenber 11, 1996, Wl ker infornmed the Logans that
Maughan rejected this offer. During that conversation, Wl ker
all egedly threatened the Logans that they would be fired if they
did not agree to sell the property to Maughan for $150, 000 and t hat
Maughan would go to the Pl anning and Zoni ng Board to ensure that
t he Logans woul d never get a permt for any commercial use of their
| and.

16 Bud Maul e al so wor ked for Maughan in a position superior
to the Logans. Approxi mately Novenber 27, 1996, Maule net with t he
Logans and again asked themif they would sell their property to
Maughan at the price Maughan denanded. Wen they declined, they
were fired effective Decenber 1, 1996. Maul e indicated that he was
firing the Logans at Maughan’s direction because of their refusal
to sell the Peeples Valley property to Maughan and that the Logans
shoul d have antici pated Maughan’s action. The issue in this case

i s whether the Logans now have a wongful discharge claimagainst
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their former enployer pursuant to the provisions of the AEPA

Anal ysi s
17 I f the enpl oyees’ claimis cognizabl e under the statute,
the trial court erred in granting dismssal. Mtions to dismss

for failure to state a claim are not favored and should not be
granted unless it appears that the plaintiff should be denied
relief as a matter of law given the facts alleged.® State ex rel.
Corbin v. Pickrell, 136 Ariz. 589, 594, 667 P.2d 1304, 1309 (1983)
(citations omtted).

18 We begin our analysis with the statute. W review de
novo the interpretation of a statute. Arizona Dep’'t of Revenue v.
Dougherty, 200 Ariz. 515, 517, 29 P.3d 862, 864 {7 (2001). Wen
doing so, our forenost goal is to discern and give effect to
| egislative intent. Ml Boxes, Etc., U S. A v. Industrial Comn,
181 Ariz. 119, 121, 888 P.2d 777, 779 (1995).

19 The AEPA, which becane law in 1996, allows, inter alia,
wr ongf ul di scharge cl ai ns agai nst enpl oyers who term nat e enpl oyees
inretaliation for “[t]he exercise of the right to be free fromthe
extortion of fees or gratuities as a condition of enploynent as

protected by § 23-202.” ARS. § 23-1501(3)(c)(viii). This

3 Al t hough the wrongful discharge clai mdoes not specifically
cite the AEPA or a statute enbodying public policy, it will survive
a notion to dismss if the facts as alleged denonstrate that the
Logans are entitled to relief under any provable theory. Veach v.
Cty of Phoenix, 102 Ariz. 195, 197, 427 P.2d 335, 337 (1967);
Mackey v. Spangler, 81 Ariz. 113, 115, 301 P.2d 1026, 1027 (1956).
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| anguage cl early was adopted to preserve an enpl oyee’s right not to
be victimzed by an enployer’s extortion. \Were an enployee is
termnated by an enployer for refusal to accept extortionate
demands by the enployer, in violation of A RS 8§ 23-202, the
enpl oyee has a wongful term nati on cause of action under the AEPA
AR S § 23-202
110 A RS 8 23-202 nmekes it a class 2 m sdeneanor for
enployers or their agents to extort noney or property from
enpl oyees:
It is unlawful for a person charged or entrusted by
anot her with the enpl oynent or continuance in enpl oynent
of any worknmen or | aborers to demand or receive, either
directly or indirectly, from a workman or |aborer
enpl oyed or continued i n enpl oynent t hrough hi s agency or
under his direction or control, a fee, comm ssion or
gratuity of any kind as the price or condition of the
enpl oynment of the workman or | aborer, or as the price or
condition of his continuance in such enploynent.
Prior to this case, section 23-202 had never been interpreted by an
appel l ate court.* In discerning legislative intent, we | ook to the
statute’s policy, the evil it was designed to address, its words,

context, subject matter, and effects and consequences. Calvert v.

4 We are aware of the Attorney General’s opinion No. |188-010
dated January 15, 1988, in which that office opined that A R S. 8§
23-202 expressly applies to agents of the enployer rather than the
enpl oyer itself. 1988 WL 249593 (Ariz. A G). That i1nquiry
i nvolved the statute’s application, if any, to enployers requiring
a mnimal nonrefundable processing fee from applicants for
enpl oynment . That is not the situation here. Furthernore, the
Attorney General’ s opinion does not constitute precedent regarding
statutory construction. Opinions of the Attorney General are due
our respect, but are advisory and not binding. Ruiz v. Hull, 191
Ariz. 441, 449, 957 P.2d 984, 992 (1998).
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Farmers Ins. Co. of Arizona, 144 Ariz. 291, 294, 697 P.2d 684, 687

(1985).

111 By its | anguage, section 23-202 applies specifically to
persons “charged . . . with enpl oynent or conti nuance i n enpl oynent
of worknmen or laborers . . . .” The person “charged” may be a

foreman or a person acting as an agent of the enployer, or the
person may be the enployer hinself. For purposes of the AEPA,
section 23-202's reference to agents of an enpl oyer is by no neans
excl usive and was not, in our judgnent, intended to insulate from
t he reach of the AEPA enpl oyers who engage in extortionate conduct
by sending their agents to extort on the enployer’s behal f.

112 The protection given to enployees to be free from
extortion in the workplace under section 23-202 is one of the
express purposes of the AEPA. Reading the two statutes together,
a proper interpretation is that an enpl oyer who by his agent or by
his own action term nates an enpl oyee for refusing to be the victim
of workplace extortion is subject to a wongful termnation suit.
113 The statute is designed to prevent enployers from
exacting fees, gratuities, comm ssions, kickbacks, or other forns
of renmuneration from enployees as a condition of continuing
enpl oynent or as a condition to obtaining enploynment in the first
instance. On this record, the Logans were victim zed by the clear
equi val ent of a demand for gratuities. A demand for property at a

price well below its potential worth is a demand for a gratuity.
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The Logans’ continued enpl oynent was expressly conditioned on it.
114 We note further that the | anguage of section 23-202 does
not indicate to whomthe fee, comm ssion, or gratuity is ultimtely
to be paid. It may be destined for a foreman or agent and be

actually pocketed by him O, as in this case, it may be clained

by the enployer. Because the statute does not specify who
ultimately receives the ill-gotten gain, it enconpasses either
scenari o.

115 For purposes of wongful termnation clains under the

AEPA, it is not necessary that an actual violation of a statute
occur. Wagenseller v. Scottsdale Mem Hosp., 147 Ariz. 370, 380,
710 P. 2d 1025, 1035 (1985). In Wagenseller, there was no statutory
violation; rather, the enployee alleged she was discharged for
refusing to violate a statute.

116 The sanme is true here. Accepting the facts stated in the
conplaint as true, the Logans refused to sell their land at |ess
than a third of what they believed it was worth. For this, they
were fired. Subsection (3)(c)(viii) of the AEPA focuses on the
enpl oyer’s reasons for termnating the enployee and permts a
wrongful termnation claim where the enployer termnates the
enpl oyee for rejecting an extortion attenpt under section 23-202.

Because we find that the Logans’ clai mexists under the statute as



a matter of law and the notion to disniss was inproperly granted,?®
we need not reach the question, raised by our associate in a
separate concurring opinion, whether a commopn | aw cause of action
of the kind asserted by the Logans may still be asserted
i ndependent of the AEPA.°
Concl usi on

117 The Logans’ claim of wongful term nation exists under
subsection (3)(c)(viii) of the AEPA and therefore the trial court
erred indismssing it. Accordingly, we vacate the decision of the
court of appeals and reverse the judgnent of the trial court. The
case is remanded to the trial court with instructions to reinstate

t he Logans’ cause of action.

Charl es E. Jones
Chi ef Justice

°® W note also that the Logans may have a claim under
subsection (3)(c) (i) of the AEPA (where the enpl oyer term nates the
enpl oyee for a refusal to commt an act or om ssion that would
violate the Constitution of Arizona or the statutes of this state)
based on violations of AR S. 88 23-202 or 13-1804(A)(8). Because
we find that the facts of this case allowa claimto be maintained
under subsection (3)(c)(viii), we need not address the possibility
of a (3)(c)(i) claim

® W note that the claim in Wagenseller would fit easily
within the statutory framework of the AEPA under subsection
(3)(c)(i). Wagenseller v. Scottsdale Mem Hosp., 147 Ariz. 370,
710 P.2d 1025 (1985).
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CONCURRI NG:

Ruth V. MG egor, Vice Chief Justice

Rebecca Wiite Berch, Justice

Nanette Warner, Judge

NOTE: Due to a vacancy on this court at the tinme this
case was deci ded, the Honorabl e Nanette Warner, Judge of
the Superior Court in Pima County, was designated to
participate in this case under article VI, §8 3 of the
Arizona Constitution.

FELDMAN, Justice, specially concurring

118 The court today holds that the Logans may pursue a cause
of action because a provision of the Arizona Enpl oynment Protection
Act (AEPA) all ows wrongful discharge clains agai nst an enpl oyer who
term nates an enployee inretaliation for the latter’s “exercise of
the right to be free from. . . extortion . . . as a condition of
enpl oynrent . . . .7 Ante at § 9 (quoting A RS 8§ 23-
1501(3)(c)(viii) (AEPA)).

119 | have no quarrel with the result, but | believe the
court’s anal ysis avoids the nost inportant issue in this case.
wite separately because | woul d have reached the sanme result by a

nore direct route —the one we have followed in the past. W have

-10-



hel d that an “enployer may fire for good cause or for no cause. He
may not fire for bad cause —that which violates public policy.”
Wagensel | er v. Scottsdale Mem Hosp., 147 Ariz. 370, 378, 710 P.2d
1025, 1033 (1985).

120 Wt hout question, the Logans’ discharge violated public
policy. As the court points out, Arizona l|law nakes it a
m sdenmeanor for an enployer to extract “either directly or
indirectly” a “fee . . . or gratuity of any kind” froman enpl oyee
as a “condition of [the enployee’ s] continuance in such
enpl oynent . ” Ante at 9 10 (quoting A RS. 8§ 23-202). I f,
therefore, we needed a statute to set public policy on this point,
we have it. Thus, the Logans’ discharge in violation of the
state’s public policy is actionable with or w thout the AEPA

121 One woul d suppose, noreover, that the court woul d agree
w th the Logans’ subm ssion and sinply say that retaliatory firing
in these circunstances would violate the public policy of this
state even if there were no AEPA Surely the court does not
require express legislation to authorize it to provide a renedy to
enpl oyees fired for refusing to submt to extortion. Nor should we
need a statute to provide a renedy to enpl oyees fired for returning
a jury verdict with which the enpl oyer disagreed, for refusing to
participate in the enployer’s designated religi ous exercise, or for
readi ng books, newspapers, or magazines of which the enployer

di sapproved.
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122 Wagensel | er has not been overruled,! and although it
recogni zes the power of enployersto fire at-will enployees with or
w t hout cause, it also teaches that our courts will provide a
remedy when enployers use their power in a manner contrary to
public policy and thus violate the rights of their workers. No
enpl oyer shoul d be given the power to fire, with inpunity, because
an enpl oyee refused to give the enployer a bargain price on his
home or other property or refused to paint the corporate | ogo on
the side of his hone. See Ariz. Const. art. II, 8§ 1 and 8,
setting forth policies promulgated by the franmers of our
constitution. It would be a sad day when citizens could not | ook
to the courts to provide a renedy for such egregi ous w ongs.

123 Therefore, | would not duck the argunent that we shoul d
apply Wagensel | er but woul d sinply di sapprove Johnson v. Hi spanic
Broadcasters of Tucson, Inc., 196 Ariz. 597, 2 P.3d 687 (App

2000), insofar as it may be interpreted to concl ude that common-| aw
claims for wongful termination are no |onger cognizable. 1d. at
509 1 4, 2 P.3d at 689 § 4. | would also disapprove Chaboya v.
Anerican National Red Cross insofar as it reaches the same
conclusion. 72 F. Supp.2d 1081, 1092 (D. Ariz. 1999). | would stand

on what we previously said about the AEPA and term nations that

1See Cronin v. Sheldon, 195 Ariz. 531, 537-38 T 28, 991 P.2d
231, 237-38 § 28 (1999) (the “legislative preanble sets forth

notions repugnant to the [state’s] constitution....”).
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violate public policy: the legislature may |imt judicial renedies
only when it creates a cause of action otherw se not cognizable in
the courts, one that “originates exclusively within the statute,
woul d not otherw se exist, and cannot trace its antecedents to a
common |aw right of action.” Cronin v. Sheldon, 195 Ariz. 531, 539
1 39, 991 P.2d 231, 239 T 39 (1999) (citing Al abanis Frei ght Co. v.
Hunt, 29 Ariz. 419, 242 P. 658 (1926)). Surely we nust acknow edge
that the comon | aw recogni zed enpl oyees’ acti ons agai nst enpl oyers
for tort and breach of contract. That really is the only question
presented in this case — whether termnation for the reasons
alleged by the Logans is a tort or violates the contract of
enpl oynent .

124 | would answer that with an enphatic yes and reject the
i dea that we nust depend on the other branches of governnent to
permt us to open the doors of justice. See Logan v. Zi mrernan
Brush Co., 455 U S. 422, 429, 102 S.C. 1148, 1154 (1982)
(di scussing due process protection for litigants “hoping to protect
their property or . . . attenpting to redress grievances.”); see

al so Kluger v. Wite, 281 So.2d 1 (Fla. 1973); Saylor v. Hall, 497

ﬁ?@%/%@w

STAN Y G FELDVAN, Justice

S.W2d 218 (Ky. 1973).
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